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designed to create conditions conducive to family unity in the 
host Member State, first by enabling family members to be with a 
migrant worker and then after some time by consolidating their 
position there by granting them the right to obtain employment 
in that State.

6
 

42. Second, the same objective is pursued by Regulation 
No 1612/68 – which, as stated by the Court in paras 82 and 83 of 
its judgment Wählergruppe Gemeinsam

7
, is intended to clarify the 

requirements of Article 48 of the EC Treaty (now, after amend-
ment, Article 39 EC) – and, in particular, by Article 10(1) thereof. 

43. In Baumbast and R
8
, para. 57, the Court held in that regard 

that the right of his spouse and their descendants who are under 
the age of 21 years or are dependants to install themselves with 
the migrant worker under that provision of Regulation 
No 1612/68 concerns both the descendants of that worker and 
those of his spouse. 

44. Since Bozkurt
9
, paras 14, 19 and 20, the Court has consis-

tently inferred from the wording of Article 12 of the Association 
Agreement and Article 36 of the Additional Protocol, as well as 
from the objective of Decision No 1/80, which is progressively to 
secure freedom of movement for workers, guided by Article 48 of 
the Treaty, Article 49 of the EC Treaty (now, after amendment, 
Article 40 EC) and Article 50 of the EC Treaty (now Article 
41 EC), that the principles laid down in those articles must be ex-
tended, so far as possible, to Turkish nationals who enjoy the 
rights conferred by that decision.

10
 

45. It follows that, in the determination of the scope of “mem-
ber of the family” for the purposes of the first paragraph of Ar- 
                                                                    
6
  See, in particular, ECJ 17 April 1997 – C-351/95 – Kadiman [1997] 

ECR I-2133, paras 34 to 36. 
7
  ECJ 8 May 2003 – C-171/01 – Wählergruppe Gemeinsam [2003] ECR 

I-4301. 
8
  ECJ 17 September 2002 – C-413/99 – Baumbast and R [2002] ECR  

I-7091.  
9
  ECJ 6 June 1995 – C-434/93 – Bozkurt [1995] ECR I-1475.  

10
  See, most recently, Wählergruppe Gemeinsam (supra note 7), para. 72; 

and, by analogy, with respect to Article 14 of the Association Agree-
ment in relation to freedom to provide services, Abatay and Others 
(supra note 5), para. 112. 

 

 

ticle 7 of Decision No 1/80, reference should be made to the in-
terpretation given to that concept in the field of freedom of move-
ment for workers who are nationals of the Member States of the 
Community and, more specifically, to the scope given to Article 
10(1) of Regulation No 1612/68.

11
 

46. Moreover, there is nothing in the first paragraph of Article 7 
of Decision No 1/80 which might give the impression that the 
scope of the concept of “member of the family” is limited to the 
worker’s blood relations. 

47. The foregoing interpretation is, moreover, supported by 
Mesbah

12
, in which the Court ruled that the term “member of the 

family” of a Moroccan migrant worker, within the meaning of 
Article 41(1) of the Cooperation Agreement between the Euro-
pean Economic Community and the Kingdom of Morocco, 
signed in Rabat on 27 April 1976 and approved on behalf of the 
Community by Council Regulation No 2211/78

13
, extends to 

relatives in the ascending line of that worker and of his spouse 
who live with him in the host Member State. That interpretation, 
given in respect of a cooperation agreement, must apply a fortiori 
with respect to an association agreement, which pursues a more 
ambitious objective.

14
 

48. In the light of all the foregoing considerations, the answer to 
the question referred must be that the first paragraph of Article 7 
of Decision No 1/80 is to be interpreted as meaning that a stepson 
who is under the age of 21 years or is a dependant of a Turkish 
worker duly registered as belonging to the labour force of a 
Member State is a member of the family of that worker, for the 
purposes of that provision, and enjoys the rights conferred on 
him by that decision, provided that he has been duly authorised to 
join that worker in the host Member State. (...)” 

                                                           
11

  See, by analogy, Wählergruppe Gemeinsam (supra note 7); and ECJ 
16 September 2004 – C-465/01 – Commission v Austria, not yet pub-
lished in the European Court Reports, regarding the transposition of 
the interpretation of Article 8(1) of that regulation for the purpose of 
the right of Turkish workers to stand for election to bodies such as 
workers’ chambers or works councils. 

12
  ECJ 11 November 1999 – C-179/98 – Mesbah [1999] ECR I-7955.  

13
  Council Regulation (EEC) No 2211/78 of 26 September 1978 

(OJ 1978, L 264, at 1).  
14

  See para. 3 of this judgment. 
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a comparison between the two new supranational vehicles 
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Introduction 

With the issue of Regulation 2157/2001 – the European 
Company Statute (hereinafter: SE Regulation or SE Statute) – 
completed by Directive 2001/86 establishing a general frame-
work for employee involvement in the European Company 

(hereinafter: SE), in force as of 8 October 2004,
1
 and the issue 
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2001/86, issued on 8 October 2001, have both been published in OJ 
2001, L 294, at 1 and OJ 2001, L 294, at 22. The SE Regulation and the 
complementing Directive are available in the Web site: europa.eu.int, 
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of Regulation 1435/2003 on the Statute for a European Coop-
erative Society (hereinafter: SCE Regulation), completed by 
Directive 2003/72 regulating the involvement of employees in 
the European Cooperative Society (hereinafter: SCE), which 
is deemed to enter into force on 18 August 2006,

2
 EC com-

pany law has created two new company law vehicles. 

The SE and the SCE, both introduced after decades of ef-
forts by the Community to harmonise national company laws 
by means of Directives based on Article 44(2) lit. g

3
 of the 

Treaty, have a common objective: to meet the demand for su-
pra-nationality – i.e., for genuine European law governing 
businesses organization and activity – expressed by all types 
of business enterprises operating in more than one Member 
State. A set of rules, as uniform as possible, from one Member 
State to another can minimize the uncertainty created by dif-
ferent national provisions and the costs of complying with the 
diverse requirements of the various jurisdictions and enables 
enterprises which do not limit themselves to satisfying purely 
local needs, to plan and carry out the reorganization of their 
business on a Community scale. This would imply the 
achievement of a goal which could not be fully reached by 
means of Directives aimed at approximating national law, that 
of creating a level playing field within the EC for all types of 
multinational enterprises, by adapting the legal framework, 
within which business must be carried out in the Community, 
to the economic framework within which it should develop.  

Such purposes are clearly stated in the Preambles of both 
the SE and the SCE Regulation

4
 and suggest a comparative 

analysis of the two supranational company law instruments to 
assess whether they can equally reach their goals for the cate-
gory of enterprises to whom they are addressed.  

1. The SE and the SCE: essential aspects  

The SE is a European form of public limited company. It 
must have a minimum share capital of 120.000,00 EUR. It can 
be created in four ways by already existing companies which 
are formed under the laws of Member States: merger between 
public limited companies, which may take the form of a 
merger by creation of a new company or of a merger by ac-
quisition; creation of a holding SE by public and private lim-
ited companies; setting up of a joint-subsidiary on behalf of all 
types of companies falling within the definition of Article 48 
of the Treaty;

5
 conversion of an existing public limited com-

                                                                                                 
following the links: “Documents”, “Eur-Lex”, “Legislation”, 
“Directory of Community legislation in force“, “Law relating to un-
dertakings”, “Company Law”. 

2
  Council Regulation (EC) No. 1435/2003 and Directive 2003/72, issued 

on 22 July 2003, have both been published in OJ 2003, L 207, at 1 and 
OJ 2003, L 207, at 25. The SCE Regulation and its complementing Di-
rective are also available in the same Web site and under the same links 
as indicated supra note 1.  

3 
 See infra, chapter 2 (“The similarities between the SE and the SCE 

regulations ...”) about the list of issued Directives. 
4
  Preamble of Regulation, supra note 1, Recitals (1), (4), (6) and (7); Pre-

amble of Regulation, supra note 2, Recitals (2), (3), (4) and (6), which 
state the same objectives and justify the introduction of the SCE on the 
grounds that neither the SE nor the EEIG (European Economic Inte-
rest Grouping) (provided for in Regulation No. 2137/85, OJ 1985, L 
199, at 1) are suited to the specific features and requirements of coop-
eratives. 

5
  Which include all profit-making entities (Article 48(2) EC). 

pany into an SE. At least two jurisdictions must be involved in 
the formation of an SE i.e. the companies participating in a 
merger must be governed by the law of at least two different 
Member States or the companies promoting the formation of a 
holding SE or of a joint-subsidiary SE must either be gov-
erned by the law of different Member States or have had for at 
least 2 years a subsidiary company governed by the law of an-
other Member State or a branch situated in another Member 
State or a public limited company wishing to transform into 
an SE must have had for at least 2 years a subsidiary company 
governed by the law of another Member State. As a further 
requirement, an SE can only be registered if a form of in-
volvement of the employee’s representative in the decision-
making process within the company – in accordance with Di-
rective 2001/86 – has been established.  

Once created, an SE can have two types of internal organi-
sation, to be chosen in its statutes: in addition to a general 
meeting of shareholders, its structure can include either a su-
pervisory organ and a management organ (two-tier system) or 
an administrative organ (one-tier system). It can also transfer 
its seat from one Member State to another, according to a 
scheduled procedure: the management or administrative organ 
must draw up and publish a transfer proposal including all de-
tails of the operation, and must draw up a report explaining 
and justifying the legal and economic aspects of the transfer 
together with its implications for shareholders, creditors and 
employees; shareholders and creditors are entitled to examine 
these two documents, and the protection of creditors and 
holders of other rights in respect of any liability arising prior 
to the publication of the transfer proposal must be ensured. 
The transfer must be decided by the general meeting and can 
be effected after a competent authority of the Member State of 
origin has issued a certificate attesting the completion of all 
previous steps of the procedure. Lastly, after at least 2 years of 
existence an SE may be converted into a public-limited com-
pany governed by the law of the State where it has the regis-
tered office, according to a procedure similar to that required 
for the seat transfer. 

The identical possibilities of arranging the internal organisa-
tion according to either a two-tier or a one-tier management 
system, of transferring the seat from one Member State to an-
other and of converting after 2 years into a cooperative gov-
erned by the law of the State of the registered office – with the 
same procedures as the SE – are also open to the SCE. This is 
a European legal form of cooperative enterprise, which shares 
with cooperatives governed by the laws of Member States the 
features deriving by the very nature of the cooperative: satis-
faction of its members’ needs and/or development of their 
economic and social activities as its principal objects; carrying 
on of the activity for the mutual benefit of its members, who 
may be customers, employees or suppliers; variability of the 
share capital and of the number of members; distribution of 
any net profit on an equitable bases; primacy of the individual 
reflected in the “one man, one vote” rule and in specific rules 
on membership, resignation and expulsion; distribution of net 
assets and reserves, on winding up of the SCE, according to 
another cooperative body pursuing similar aims or general in-
terest purposes.  

The SCE must have a minimum share capital of 30.000 
EUR, and it can be created by 5 of more natural persons, resi-
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dent in at least 2 Member States; by 5 or more natural persons 
and companies or firms within the meaning of Article 48 of 
the Treaty resident or, in general, governed by the law of dif-
ferent Member States; by companies and firms governed un-
der the meaning of Article 48 of the Treaty and other legal 
bodies governed by public and private law governed by the 
law of different Member States; by merger of at least two co-
operatives enterprises governed by the law of different Mem-
ber States; by conversion of a cooperative governed by the law 
of a Member State which has had a subsidiary or establish-
ment in another Member State for at least 2 years. Finally, a 
form of employee involvement in the decision-making proc-
esses must be established similarly to the SE, before the SCE 
can be registered, in compliance with Directive 2003/72. The 
comparison between the SE and the SCE shows similarities as 
regards the legal framework, but also important differences in 
the ability of each of the two legal tools of reaching its objec-
tives. 

2. The similarities between the SE and the SCE regula-
tions ...  

The similarities which can be found relate to the role of dif-
ferent legal sources as laid down in the two Regulations and in 
the choices made in the two accompanying Directives on em-
ployee involvement.  

As regards the first aspect, both the SE and the SCE are not 
governed by one set of legal rules, but by one combination be-
tween different sets of rules. Article 9 of the SE Regulation, 
and Article 8 of the SCE Regulation, lay down a pyramid of 
legal sources, in which the Regulation – the first source – is in-
tegrated, in addition to the provisions of the statutes where 
expressly authorized by the Regulation itself, by national pro-
visions of the Member State in which the SE or the SCE has 
its registered office. In the case of the SE, the national legisla-
tion referred to by the Regulation is that applying to public 
limited companies; in the case of the SCE, it is first that one 
applying to cooperatives and – as concerns procedural as-
pects,

6
 or issues where no national provisions concerning co-

operatives can apply
7
 – that one concerning public limited 

companies as a subsidiary source, which is regarded as appli-
cable by analogy.  

The Community has issued several directives for approxi-
mating national company laws prior to the introduction of the 
SE and of the SCE: a First Directive concerning the disclosure 
of documents and particulars relating to the constitution of 
the company, to the validity of obligations entered into by a 
company and the nullity of a company

8
; a Second Directive 

dealing with the formation, the maintenance and alterations of 
the share capital

9
; a Third Directive governing mergers be-

tween companies of the same Member State
10

; a Fourth Direc-

                                                           
6 

 See, e.g., Article 12 and Article 32 of the SCE Regulation. 
7
  See, e.g., Article 20 and Article 30(1) of the SCE Regulation.  

8
  First Company Law Directive, 68/151/EEC of 9 March 1968 (OJ 1968, 

L 65, at 8) as subsequently amended. 
9
  Second Company Law Directive, 77/91/EEC of 13 December 1986 

(OJ 1977, L 26, at 1). 
10

  Third Company Law Directive, 78/855/EEC of 9 October 1978 (OJ 
1978, L 295, at 36). 

tive on annual accounts
11

; a Sixth Directive on divisions of 
companies of the same Member State

12
; a Seventh Directive on 

consolidated accounts
13

; an Eight Directive on the approval of 
experts responsible for carrying out the statutory audits of ac-
counting documents

14
; an Eleventh Directive on disclosure re-

quirements in respect of branches opened in one Member 
State by companies of another State

15
; a Twelfth Directive on 

single member private limited companies
16

. Except the 
Twelfth, all Directives cover public limited companies.  

As a result, the SE Regulation, when referring to national 
legislations, relies on all these directives and states that there 
are points where uniform Community law rules are not 
needed due to the progress achieved by in the approximation 
of national laws;

17
 on the other hand, the SCE Regulation only 

considers as applicable by analogy those national provisions 
governing public limited companies resulting from the imple-
mentation of the First, the Fourth, the Seventh, the Eight and 
the Eleventh Company Law Directives.

18
 Despite the different 

extent to which the company law directives are relied upon, 
the Regulation provisions and the national rules play the same 
role in both the two cases. 

The Regulation indicates the essential elements which dis-
tinguish the SE or the SCE form as regards its basic identity,

19
 

deals with the formation procedure,
20

 the management struc-
ture,

21
 the transfer of the registered office

22
 and the conversion 

into a company or a cooperative governed by the laws of 
Member States;

23
 in the case of the SCE, consistently with the 

very nature of the cooperative enterprise, it also contains spe-
cific provisions for the acquisition and the loss of membership 
and the financial entitlement of members in the case of resig-
nation and expulsion.

24
 In both cases, it grants a large number 

of options to national legislators, so that national provisions 
of Member States have a twofold task; 1) making use of all 
such options; 2) filling gaps left by Regulation in the areas 
which are not governed at all by the provisions of this Regula-
tion. In implementing the options granted by the Regulation, 
national provisions directly affect the range of constraints im-
posed and of possibilities allowed in the establishment and the 

                                                           
11

  Fourth Company Law Directive, 78/660/EEC of 25 July 1978 (OJ 
1978, L 222, at 11) as amended. 

12
  Sixth Company Law Directive, 82/891/EEC of 17 December 1982 (OJ 

1982 L 378, at 47).  
13

  Seventh Company Law Directive, 83/349/EEC of 13 June 1983 (OJ 
1983, L 193, at 1) as amended. 

14
  Eight Company Law Directive, 84/253/EEC of 10 April 1984 (OJ 

1984, L 126, at 20). 
15

  Eleventh Company Law Directive, 89/666/EEC of 21 December 1989 
(OJ 1989, L 395, at 36). 

16
  Twelfth Company Law Directive 89/667 EEC of 21 December 1989 

(OJ 1989, L 395, at 40). 
17

  Preamble of the SE Regulation; Recital 9. 
18

  Preamble of the SCE Regulation; Recital 18. 
19

  Articles 1 to 4 of the SE Regulation; Articles 1 to 5 of the SCE Regula-
tion. 

20
  Title II of the SE Regulation; Articles 15 to 37; Chapter II of the SCE 

Regulation; Articles 17 to 35. 
21

  Title III of the SE Regulation; Articles 38 to 60; Chapter III of the SCE 
Regulation; Articles 36 to 63. 

22
  Article 8 of the SE Regulation; Articles 7 of the SCE Regulation. 

23
  Article 66 of the SE Regulation; Article 76 of the SCE Regulation.  

24
  Article 14 to 16 SCE Regulation. 
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functioning of the company, and can make them widely dif-
ferent from one State to another.  

As regards the formation, the seat transfer and the organs of 
the SE or of the SCE, some options for Member States are 
particularly significant. National legislators can in fact, inter 
alia: impose that the registered office and the head office be 
located in the same place;

25
 allow a company or legal body the 

head office of which is not in the Community to participate in 
the formation of an SE or of an SCE;

26
 introduce provisions 

designed to protect minority shareholders opposing the op-
eration in the cases of formation by merger

27
 and of transfer of 

the registered office to another Member State;
28

 provide that a 
national authority may oppose, on grounds of public interest, 
the seat transfer to another Member State

29
 and the participa-

tion of a company or of a cooperative to the formation of a SE 
or of an SCE;

30
 provide that a managing director shall be re-

sponsible for the current management under the same condi-
tions as for public limited companies or cooperatives that have 
the registered offices within the territory of the Member State 
concerned;

31
 adopt appropriate measures, in relation to SEs 

and SCEs, with respect to the two-tier system
32

 or to the one-
tier system

33
 when no provision is made in its national law for 

domestic public limited companies and domestic cooperatives.  

The other role for national legislations – to fill gaps left by 
the Regulation – can be seen where the national law of the 
Member State of registration is the only legal source by virtue 
of a choice made by the drafters of the Regulation. In the SE 
Regulation, this is the case for: maintenance and alterations of 
the share capital, shares, bonds and other similar securities 
(Article 5), organization and conduct of the general meeting, 
as well as voting procedure (Article 53), annual accounts and 
audits (Article 61), winding up, liquidation, insolvency and 
similar procedures (Article 63). Just part of these areas have 
been the object of the company law harmonization directives: 
the maintenance and alterations of the share capital, together 
with some aspects concerning the issue of shares (Second 
Company Law Directive); the annual accounts and the con-
solidated accounts (Fourth and Seventh Directives); audits 
(the Eight Directive). To that extent, the reliance on national 
law can be justified by the claim, stated in the Regulation Pre-
amble, that uniform rules on the functioning of the SE are not 
needed due to the progress made by the approximation of na-
tional laws by means of directives.  

However, this does not apply to the remaining areas, where 
no harmonization directive has been enacted: all other aspects 
concerning shares (e.g., how many classes of shares can be cre-
ated, what can be the attached rights), bonds and similar secu-
rities; conduct of the general meeting; winding up, liquidation, 
insolvency, cessation of payments and similar procedures, 
                                                           
25

  Article 7 of the SE Regulation; Article 6 of the SCE Regulation. 
26

  Article 2 of the SE Regulation; Article 2 of the SCE Regulation. 
27

  Article 24 of the SE Regulation, and also Article 34 for the establish-
ment of a holding SE; Article 28 of the SCE Regulation. 

28
  Article 8 of the SE Regulation; Article 7 of the SCE Regulation. 

29
  Ibid supra note 25. 

30
  Article 19 of the SE Regulation; Article 21 of the SCE Regulation. 

31
  Article 39 of the SE Regulation; Article 37 of the SCE Regulation. 

32
  Ibid supra note 28. 

33
  Article 43 of the SE Regulation; Article 42 of the SCE Regulation. 

where the not yet harmonized national laws are only source 
which govern the SE. Equally, in the SCE Regulation, na-
tional laws are the only source in two important fields: annual 
accounts and audits (Article 61); and winding up, liquidation, 
insolvency and similar procedures (Article 63). Only annual 
accounts, however, have been the object of an approximation 
Directive (again, the Forth Directive). 

As a result of the extensive reliance on national laws, the 
outcomes of the SE Regulation and of the SCE Regulation are 
two vehicles which, on the whole – while keeping the basic 
identity – have in several important respects different working 
rules from one Member State to another. A second conse-
quence concerns the direct effect of the Regulation, i.e. its 
conferring on businesses, choosing the SE form or on coop-
eratives wishing to opt for the SCE form rights which are di-
rectly enforceable before national courts even against national 
authorities.  

In this regard, in addition to conferring the right to create 
companies characterized by a common, basic identity – which 
corresponds to the aspects directly governed by its provisions 
– the Regulation may generate different legal implications in 
relation to the aspects left to national laws. In the areas where 
the Regulation relies upon harmonized company laws, its di-
rect effect will depend on the direct effect of the Directives 
which it recalls. On the contrary, in the areas where national 
legislation fills gaps left by the Regulation or in the cases 
where it implements options left by the Regulation on issues 
not dealt with by the Directives, the situation seems quite dif-
ferent. As the Preamble of the SE Regulation and the SCE 
Regulation both lay down the principle of non- discrimina-
tion of the SE and of the SCE compared with domestic public 
limited companies and cooperatives,

34
 it may be deduced that, 

in implementing options left by the Regulation, Member 
States’ discretion finds a general limit in a right, recognized by 
the parties who might be interested in creating an SE or an 
SCE, to choose these forms while incurring neither discrimi-
nation in comparison with those choosing the forms of public 
limited company or cooperatives governed by national law 
nor restrictions which are inproportionate to a specific “pub-
lic interest” to be protected.  

The second case will apply where restrictions can in princi-
ple be admitted, such as in the participation of a domestic 
company or cooperative in the formation of an SE or SCE or 
in the transfer of the registered office of the SE or of the 
SCE.

35
 Whether this right can cause national provisions im-

plementing specific options to be successfully challenged (be-
fore the national courts and the ECJ) will have to be verified 
on a case-by-case basis, rather than assumed ex ante on the ba-
sis of directly effective provisions of EC Directives. Equally, 
in the areas where national legislation fills gaps left by the 
Regulation and where no harmonizing directive has been is-
sued, no direct effect can be assumed from the Regulation 
other than a general obligation on national legislators to 
equate the treatment of SEs and of SCEs to that of domestic 

                                                           
34

  See Preamble of the SE Regulation, Recital 5, and SCE Regulation, Ar-
ticle 9. 

35
  Where Member States can provide that national authorities can make 

opposition on grounds of public interest: supra, in the text among the 
options left to national legislators. 
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companies or cooperatives. An important area where neither 
the SE Regulation nor the SCE Regulation contains provi-
sions is that of the tax treatment of these new legal forms: the 
European Commission’s approach simply aims at including 
both the SE and the SCE within the scope of the tax legisla-
tion issued at EC level.

36
  

The second similarity between the SE Statute and the Stat-
ute of the SCE lies in the two supplementing Directives on 
employees’ involvement. They define the concept of involve-
ment as including information, consultation and participation 
of employees, which latter consists in the right to appoint or 
oppose the appointment of some of the members of the com-
pany’s supervisory or administrative organ. Whereas informa-
tion and consultation are to be ensured in all cases of creation 
of an SE or of an SCE, participation rights can be avoided if 
they exist in none of the companies or entities establishing an 
SE or an SCE. Both of the Directives state that the concrete 
modality of employees’ involvement in each SE or SCE must 
be negotiated and should be decided primarily by means of 
agreement between the management and administrative organs 
of the companies involved and the representatives of employ-
ees. Only in the absence of agreement, employee involvement 
is governed through the application of “standard rules” on in-
formation, consultation and, where applicable, participation, 
to be laid down by Member States according to detailed pro-
visions contained in the Annex of each of the two Directives.  

This common negotiation-based approach (Articles 3 to 7 
of Directive 2003/72 as compared with Articles 3 to 7 of Di-
rective 2001/86) finds an exception only in the case of an SCE 
established exclusively by natural persons or by a single legal 
entity and natural persons employing together less than 50 
employees in at least 2 Member State: in this case, employee 
involvement shall simply be governed by national provisions 
applicable in the States of the registered office of the SCE and 
of its subsidiaries and establishments (Article 9 of Directive 
2003/72). Employee participation – supported by some Mem-
ber States (e.g., Germany) and opposed by others (e.g., the 
UK) – had blocked, for thirty years,

37
 the adoption of the SE 

Statute: the final solution adopted by the Directive on em-
ployee involvement in the SE has thus reached a compromise 
aimed at tailoring the form of involvement of employees to 
the needs of each SE by means of negotiation or, failing this, 
to the practice of each Member State, and the same approach 
has been adopted by the Directive on employee involvement 
in the SCE.  

3. ... and the differences  

A first, immediate difference relating to the ability of the 
two legal forms to achieve the stated goals arises from the cir-
cumstance that due to the possibility of direct creation by 
natural persons the SCE, unlike the SE, can be considered, 
from the beginning of the business activity, as an alternative to 
the choice of one of the cooperative forms governed by na-

                                                           
36 

 COM (2003) 726 final, “Internal Market without company tax obsta-
cles achievements, ongoing initiatives and remaining challenges”, at 8, 
25; also, Cerioni, The Amendments to the 1990 EC Tax Directives, 
[2004] EuLF (E) 139-148.  

37
  After the first proposal submitted by the Commission, which dates 

back to 1970. 

tional laws. This implies that, whilst the SE can only be an in-
strument for reorganization and restructuring of already exist-
ing companies, the SCE Regulation goes further and manages 
to a greater extent than the SE Statute to create – as it is ex-
pressly stated only by the Preamble of this latter – companies 
(i.e., in its case, cooperatives) formed and carrying on business 
under the law created by a Community Regulation “side by 
side with companies governed by a particular national law”.

38
 

From the viewpoint of 5 or more natural persons resident at 
least in 2 Member States who, by assumption, be attracted by 
the SE form, they would be forced in any case to have re-
course to the prior creation of companies under a national le-
gal form, whereas this would be unnecessary if they were in-
terested in setting up an SCE. Only this latter can thus have a 
truly parallel existence to that of national forms of coopera-
tives. 

A second, important difference emerges from a thorough 
comparison. Despite a similar structure as regards the ways in 
which the provisions of the Regulations are integrated by the 
provisions of national laws, the SCE Regulation deals with 
more aspects relating to the structure and working of the SCE 
than the SE Regulation does for the SE, and it offers the foun-
ders of the SCE more freedom to tailor the statutes to their 
specific needs than the SE Regulation.  

This difference can be noted by comparing numerous provi-
sions dealing with the share capital and the functioning of the 
SCE with the corresponding provisions of the SE Statute, 
which makes it possible to find several significant examples in 
this regard. First, whereas the SE is governed by the national 
provisions applicable to public limited companies with regard 
to shares, bonds and similar securities (Article 5 SE Regula-
tion), so that the possibility of issuing two or more classes of 
shares (as well as the kinds of shares) and/or of other securi-
ties entirely depends on each applicable national legislation, 
this does not apply to the SCE. In fact, Article 4 of the SCE 
Regulation directly specifies that more than one class of shares 
may be issued, and leaves the statutes free to establish the dif-
ferent entitlements concerning the distribution of surpluses. 
Consistently with this possibility, Article 64 enables the stat-
utes to provide for the issue of securities other than shares and 
debentures conferring special advantages, to determine these 
special advantages, to fix the total nominal value of such 
shares or debentures and to provide for special meetings of 
holders of these securities or debentures.  

Second, the SCE Regulation allows the statutes to govern 
other important aspects: under Article 1, by way of exception 
from the general rule, the statutes may extend the activities of 
the SCE to non-members or allow them to participate in the 
businesses; under Article 14, they may restrict the acquisition 
of membership; under Article 38, in a two-tier system SCE, 
they may regulate the election of a chairman of the manage-
ment organ and the calling of meetings of this organ. More-
over, Articles 55 to 63 deal with the organization and working 
of the general meeting of the SCE cooperative. In so doing, 
these provisions covers aspects of the internal organization 
which are not dealt with by the SE Regulation, and they leave 
to the statutes other aspects concerning the internal decision-
making procedure within the SCE, such as the appointment of 
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a proxy by a person entitled to vote and the maximum num-
ber of persons for whom a proxy may act (Article 58).  

Although some of these choices (such as that allowed by 
Articles 1 and 14) left to an SCE statutes derive from the very 
nature of a cooperative enterprise, margins of discretion hav-
ing the same importance in the functioning of the company 
are not offered to the SE statutes in the SE Regulation, which 
mostly relies on national laws on the corresponding aspects 
(e.g., the organization and conduct of the general meeting of 
the company). Such examples indicate that, in comparison 
with the SE, the different working rules which may be found 
from one SCE to another can derive, to a greater extent, from 
options made by the drafters of the SCE statutes within a uni-
form range of possibilities allowed by the SCE Regulation, 
outside the different choices made by national legislators in 
implementing the options granted to them. In other words, 
the choices made by national legislators are bound to occupy a 
greater area in shaping the overall aspects of a SE than of a 
SCE, whereas, in the latter, margins of discretion unrelated to 
national laws are more extended and the drafters of the stat-
utes are delegated more power.  

As a result, the SCE Regulation offers a better match of su-
pra-nationality (intended as the area of genuine EC law, 
which transcends national laws) and flexibility (possibility of 
adapting the choices left to the specific needs) than the SE 
Regulation. The important consequence is that the founders of 
a SCE enjoy an enforceable right – to set different statutory 
clauses from those allowed by national laws for domestic co-
operatives – whose ambit of application is wider than that 
available to the drafters of an SE statutes.  

It has been argued, in relation to the SE, that “the very non-
uniform set of rules will complicate the exercise of the right of 
establishment of the enterprises throughout the Community. 
These legal uncertainties might involve difficulties in the de-
termination of the competent jurisdiction (e.g., National Su-
preme Court or European Court of Justice”:

39
 given the above 

indicated principle of non discrimination in comparison with 
national legal forms,

40
 it may be added that, once the imple-

mentation of an option left to Member States equates SEs and 
national companies, it can be unclear whether and to what ex-
tent either the ECJ or the national courts will be able to assess 
whether the content of the implementing provision at issue is, 
e.g., too restrictive in relation to the stated objectives of the 
SE, if the interested parties put forward this ground for litiga-
tion. The minor area of options for national legislators in the 
SCE Regulation makes this kind of difficulty appear less rele-
vant in the case of the SCE.  

A third difference relates to a general interpretation prob-
lem, which seems to characterize the pyramid of legal sources 
of the SE but not that of the SCE, and which can generate im-
portant implications on the degree of uniformity of the overall 
functioning SE vehicles from one Member State to another. 
Both Article 9 of the SE Regulation and Article 8 of the SCE 
Regulation, after listing the Regulation and, where expressly 
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  Ebert, The European Company on the Level Playing Field of the 
Community, 2003 European Business Law Review, at 183-192, see at 
189. 

40
  See supra, chapter 2 (“The similarities between the SE and the SCE 

regulations ...”). 

authorized by it, the statutes as first legal sources, state that in 
case of matters not covered by the Regulation or, where mat-
ters are partly covered, for those aspects not covered, the pro-
visions of laws adopted by Member States in implementation 
of Community measures relating specifically to SEs or to 
SCEs shall apply before the national provisions applicable to a 
public limited company or a cooperative. However, only the 
SE Regulation adds that “the provisions of laws adopted by 
Member States specifically for the SE must be in accordance 
with Directives applicable to public limited companies”. At 
first reading, the latter sentence may be seen as a reference to 
the issued Directives, and may appear consistent with the cir-
cumstance that – as seen above – the SE Regulation relies to a 
greater extent than the SCE Regulation on these Directives on 
aspects which it does not directly govern.  

However, this interpretation gives rise to doubts: these pro-
visions cannot be in accordance with the Directives where, 
e.g., they implement options in areas which have not been the 
object of the Directives; moreover, even without this sentence, 
the national provisions applicable to the SE – those concern-
ing public limited companies – would need in any case, by 
definition, to be in accordance with Directives, to the extent 
that they result in several areas from their implementation. 
Consequently, the sentence could perhaps be read with refer-
ence to any future Directive applicable to public limited com-
panies too, and/or to any future Community measures relat-
ing specifically to the SE: if this were the most appropriate in-
terpretation, future EC measures relating to the SE should 
rely on Directives concerning public limited companies.  

As a result, the greater the number of options left by these 
Directives to Member States, the greater the possible differ-
ences in the functioning of the SE from one country to an-
other. In this regard, it can be noted that most of the already 
issued Directives have left important differences in the com-
pany laws of Member States due to the options allowed,

41
 and 

that they inevitably apply to the SE in the way in which they 
have been implemented in each Member State: therefore, if the 
future EC measures specifically relating to the SE will consist 
of other Directives and if these latter will adopt the approach 
– typical of some of the Directives issued to-date

42
 – of grant-

ing several options for Member States, the national implemen-
tation of these Directives would further risk compromising 
the SE potential of offering an effective alternative to national 
company law forms. On the contrary, by avoiding a general 
reference to Directives concerning public companies, the 
pyramid of legal sources laid down by the SCE Regulation 
does not entail this risk.  

Finally it must be recalled that both Article 69 of the SE 
Regulation and Article 79 of the SCE Regulation contain a 
“best endeavour” clause, i.e. a provision allowing the Com-
mission, 5 years at the latest after the entry into force, to pro-
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pose amendments to the two Regulations. These concern, 
first, a particular constraint which is imposed by their current 
versions: the obligation on the SE and the SCE to maintain the 
registered office and the head office in the same Member State, 
which implies that the transfer of the registered office – 
through the rigidly scheduled procedure above indicated

43
 – 

needs to take place together with that of the head office.
44

 As 
the ECJ rulings in Überseering45

 and, apparently, in the 
Lasteyrie du Saillant46

 cases allow companies (entirely) gov-
erned by national laws to move the head office without trans-
ferring the registered office, this current constraint set by the 
SE and the SCE Regulations would also need to be removed.  

The “best endeavour clause” enables the Commission to 
propose this amendment, which would be coherent, in the 
case of both the SE and the SCE, with the stated need to avoid 
that these vehicles be subject to discriminations in comparison 
with the national ones.

47
 A further amendment based on the 

clause at stake could be that of authorising Member States to 
allow provisions, in the statutes of an SE or of an SCE, which 
deviate from or complement the national legislation intro-
duced pursuant to the Regulation, even when those provisions 
would not be allowed in the statutes of a public limited com-
pany or of a cooperative having the registered office in the 
Member State concerned: in the case of the SCE Regulation, 
this possibility could be seen as consistent with the degree of 
flexibility already allowed to the statutes, whereas, in the case 
of the SE Regulation, it could become the necessary element 
for preventing the SE from duplicating, in too many aspects, 
the public company forms already existing in each Member 
State.  

4. Concluding remarks  

Although it was assumed by the Commissioner for Internal 
Market that the introduction of the SE,

48
 would bring busi-

nesses that are active throughout the Community decisive ad-
vantages in terms of the possibility of operating within one set 
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Address to a conference, University of Leiden (NL), 29 Novem-
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of legal rules and of the transfer of the place of business from 
one Member State to another, commentators however have 
come to different conclusions, in the light of the features of 
the SE Statute. They have argued that these advantages are 
only relative,

49
 that the term “European Company” complies 

only contingently with the principles of clarity and truth of 
the legal form

50
 and that the SE would, as a company form, be 

genuinely able to acquire supranational status only if the pos-
sibilities inherent in the “best endeavour clause” of Article 69 
were exploited.

51
  

The above comparison confirms these claims, and suggests 
that they can apply both to the SE and to the SCE since none 
of the two new instruments – in the current versions of the SE 
Regulation and of the SCE Regulation – can fully reach its de-
clared goals.

52
 However, it also shows that, from the company 

law viewpoint, the SCE seems to be able to offer a greater 
contribution towards the achievement of a level playing field 
for the cooperative enterprise within the Community than the 
SE seems to be able to do for all other businesses: this out-
come may appear surprising and, probably,

53
 was not pursued 

by the drafters of the two Regulations. Whether such a result 
depends on the limits of the EC company law harmonization 
process in approximating national laws – given that, as seen, 
the SE Statute relies on a greater extent on national laws than 
the SCE Statute – and which features any future EC law 
measures relating to the SE should have to “correct” it, could 
be and would deserve to be the object of discussion.  
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ECJ 5 October 2004 – C-442/02 – Caixa-Bank France v 
Ministère de l’Économie, des Finances et de l’Industrie 
Article 43 EC, read in conjunction with Article 48 EC – 
Directive 2000/121 – Freedom of establishment – Credit 
institutions – National legislation prohibiting the payment 
of remuneration on sight accounts 
_______________________________________________________________________________________________  

 
Article 43 EC precludes legislation of a Member State 

which prohibits a credit institution which is a subsidiary of 
a company from another Member State from remunerating 
sight accounts in euros opened by residents of the former 
Member State. 
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  Directive 2000/12/EC of the European Parliament and of the Council 

of 20 March 2000 relating to the taking up and pursuit of the business 
of credit institutions (OJ 2000, L 126, at 1).  


