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Monetary Integration Process

Monetary Integration Process: a process through which the obstacles
to the transfers of funds and payments throughout the European Union
are removed and the building up of the internal market is brought
about.

Main objective of the Monetary Integration Process: To build up an
area where domestic and transborder payments and transfers of funds
have the same cost, same level of efficiency and safety. This is the
principle of indifference, namely the indifference of the country of
origin of the transfer of funds order. This objective is shared by both
the Member States joining the Eurosystem and the Member States
which do not belong to the Eurosystem.



Monetary Integration Process and 
Negative Harmonisation

The negative harmonisation is a judicial process. According to the
European Treaties the Member States have the duty to fairly cooperate
to the fulfilment of the Union’s objectives and, therefore, they must
not enact or issue laws, regulations or administrative acts which may
burdern the integration process. The Court of Justice is entitled to
ascertain whether national rules and regulations comply with such
basic principle and, in case, the national law will be declared
illegitimate and the Member State concerned is bound to revise them.



Monetary Integration Process and 
Negative Harmonisation

The transfer of funds and payment may be subsumed under the
internal market principle: the Union is charge of building up a single
market for persons, services, capital and goods and the Member States
must fairly cooperate with the Union.

With regard to the free transfer of funds and payments, which may be
subsumed under the freedom of capital, the Court of Justice held, up to
80s, that the freedom of capital was not directly enforceable because
the national legal frameworks were too distant each other. This meant
that the Court of Justice was not entitled to carry on the negative
integration process in this area.



Monetary Integration Process and
Positive Harmonisation

Positive Integration Process: this is a regulatory and legislative process
aiming to build up the internal market.

Two types of Positive Integration Process: the Institutional Process,
based upon soft laws (recommendations, communications above all)
and compulsory acts (regulations and directives) issued by the
European institutions (Commission, EU Parliament, the Council…) and
the Self-Regulatory Process, which is based upon market
arrangements, such as conventions, contracts, guidelines on which a
selected team of staholders agreed upon.



Monetary Integration Process, Positive
Harmonisation and the Institutional Level
Legal Basis: They are the legal foundations and refer to the Treaties’
provisions which entitle the European institutions to perform the
harmonisation process in general and, above all, in the area of funds
transfers and payments. In fact, the Treaties provide the limits within
which the Community action may be carried through.

The Treaties are the Treaty of the European Union and the Treaty on
the Functioning of the European Union. Treaties’ norms are primary
rules and this means that they have direct legal effect within the
Member States jurisdictions. They are comparable to Constitutiona
rules.



Monetary Integration Process and Legal Basis

• Art. 3 of the European Union Treaty: this article confers on the European Union
institutions the exclusive competence on the establishment and the functioning
of the internal market.

• Art. 26 of the European Union Treaty: this article provides that the Union will
adopt all the measures necessary to establish and ensure the functioning of the
internal market according to Treaty provisions. The Internal Market is defined as
an area without internal frontiers in which the free movement of goods,
persons, services and capital is ensured in accordance with the provisions of the
Treaties.

• Art. 101 TFEU: this article prohibits as incompatible with the internal market all
agreements among undertakings, decisions of associations of undertakings, and
concerted practices which may affect or distort competition within the internal
market. Moreover, according to art. 102 TFEU, are prohibited any abuses of
dominant position within the internal market or in a substantial part of the
internal market;



Monetary Integration Process and Legal Basis

• Art. 107 TFEU: any aids granted by a Member State, in any form granted, which distort or
threaten to distort competition by favouring some undertakings instead of others, are
prohibited in so far as they affect trade between Member States;

• Art. 114 ff; 294 ff. TFEU: the European Parliament and the Council will adopt, in
compliance with the co-legislative procedure, any harmonisation measures needed to
approximate Member States’ laws, regulations, and administrave provisions and
establish the internal market. Institutions: the Commission, in charge of drawing
proposals, the Economic and Social Committee acting as a consulting institution, the
European Parliament and the Council in charge of approving or amending the
Commission’s proposal. After the adoption of the harmonisation measures, the Member
States may be entitled to maintain national provisions if they are ground on the major
needs (such as public morality, public policy, public security, the protection of health
and human life, as well as the protection of industrial and commercial property) or
when Member States deem it necessary to introduce national provisions based on new
scientific evidence relating to the protection of the environment or the working
environment on grounds of a problem specific to that Member State.



Monetary Integration Process and Legal Basis

The harmonisation process within any areas of the internal market must
comply with:

- the principle of conferral the Union shall act only within the limits of
competences conferred upon it by the Member States in the Treaty and to
achieve the objective established in the Treaty;

- the principle of subsidiarity, in the areas which do not fall within the
exclusive competence of the Union, the Union will act only if and insofar
the objectives cannot be sufficiently achieved at national level;

- the principle of proportionality according to which the contents of the
Union acts will not exceed what is necessary to achieve the objectives of
the Treaties.



Monetary Integration Process and the 
Institutional Level

The most important directive is dir. 2007/64 EC covering the following
areas:

- The authorisation and stability requirements of Payment Institutions
(=Non-Banks Payment Services Providers);

- The information rules within the user-provider relationship;

- The master contract for the provision of payment services (credit
cards, direct debits, credit transfers, depositing and withdraval from
payment accounts): duties and obligations of the parties;

- Non-discriminatory access to payment systems



Monetary Integration Process and Self-
Regulatory Process

Single Euro Payment Area or SEPA is a European project that aims to
remove the legal and economic obstacles to the free transfers of funds
laying down common regulatory and technical standards for credit
transfers, card-based payments and direct debits.

This process is carried through by the European Payment Council that
is a body where representatives of the financial intermediaries,
payment services providers and credit institutions sit to reach
agreements on the regulatory and technical standards dealing with
various means of payment.



Concept of Money

No legal definition of Money in the European Law. 

Legal Doctrine, Two Approaches:

• the first approach is a functional approach and this approach requires us to
take into account the economic functions of money. One of the economic
functions of money is being a means of exchange. According to such
approach, money is everything that serves as a means of exchange. This
means that money is anything which is treated as money in consequence
of local traditions or the consent of the parties apart from any legal status;

• the second approach argues that money is anything which is recognized by
State law as a means of discharging monetary obligations. Therefore,
money is stricly linked to State monetary sovereignity and to the legal
currency.



Pills of Islamic Finance

Islamic finance is based upon Shari’a principles: Sharia means the way
to the source of the life and covers every aspect of human life. Indeed,
according to Islam, God is the ultimate owner of all natural resources
while man and the human institutions are only the trustees of God.
They are entrusted with managing resources in compliance with God’s
precepts.
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Pills of Islamic Finance

Shari’a rules form a legal system but this system does not make any distinction or
separation between business and religion. Indeed, the sources of Islamic law are
the sacred texts, namely Quran and Sunna above all. In addition to the sacred texts,
there is the jurisprudence.

Sources of Law: While Quran is comparable to Bible, Sunna contains the teachings
of Prophet Muhammad and the tales on his life as they were authenticated by
authorized scholars.
Both of them are collections of very general precepts. For this reason, legal scholars
perform a crucial role: they carry on the interpretation of the sacred text in order to
ascertain how it is to be applied to new operations and new forms of behaving.
Their judgments are called fatwas and their activity of interpretation is called fiqh.
The fatwas can either approve or forbid something. In addition, the legal scholars
can give their explanation on the way of enforcing a rule laid down in Quran or
Sunna. Whenever an operation does not comply with Shari’a, this is not valid under
Islamic law and can be declared void.



Pills of Islamic Finance

Islamic law does not have a hierarchical structure. For example, in the
Catholic religion there is a church and an official doctrine of faith. It
means that there is a council, composed of a certain number of people,
which validates the official and formal position of the Catholic church
on a set of issues.

The lack of a hierarchical organization provides that no fatwa, no
interpretation is more important than another and no interpretation is
entitled to replace another because it has higher legal value. By
contrast, the legal scholars and the legal schools are each other in
competition. Due to the lack of hierarchical organization, any attempts
of standardization raise doubts. In fact the standardisation process
would end up imposing an interpretation of Sharia rules on the others.



Pills of Islamic Finance

According to Islamic system money is not capital but potential capital.
Therefore, money requires the “service” of the entrepreneur to
transform it into actual productive use. However, the money lender
does not take part in this transformation process. It means that Shari’a
does not allow to provide someone with the pure rate of interest,
that’s to say the rate of interest resulting from the time factor. This is
riba prohibition, that’s to say the prohibition of unearned profit. This
prohibition is applied to sale and lending based transactions.



Islamic Finance

• In Islamic finance it is not allowed to treat money as commodity and profit
as a reward of mere act of refraining from consumption. Money is treated
as a bearer of risk and, therefore, who provides money is subject to the
same uncertainties as those borne by other partners of an enterprise. This
does not mean that money has no time value. Indeed, when one
contributes money to someone else business he has the right to be
compensated for the forgone opportunities.

• Gharar means risk. The term risk is associated with the non-existence of
something and the lack of knowledge. It means, among the other things, it
is not valid (and therefore void) a contract whose object is not existent, for
example a fetus of a camel in the womb but it is allowed to sell a pregnant
camel and for more money. In the enforcement of gharar prohibition every
form of gambling is not allowed: for example, financial derivatives.


